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Opi nion by Cissel, Admi nistrative Trademark Judge:

On Septenber 8, 1999, applicant filed the above-
identified application to register the mark "FASTPATH' on
the Principal Register for "repair and/or replacenent
service for tel ecomunications equi pnment."” The application
was based on applicant's assertion that it possessed a bona
fide intention to use the mark in connection with these

services in commerce.
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The Exami ning Attorney refused registration under
Section 2(d) of the Lanham Act, 15 U. S.C. Section 1052(d),
on the ground that if applicant were to use the mark it
seeks to register in connection with the services
identified in the application, applicant's mark would so
resenbl e the identical mark "FASTPATH, " which is registered!
for "integrated circuits, printed circuit boards, and
t el ephony devi ces, nanely, nodens, cable nodens, and
integrated services digital network interfaces," that
confusion would be |ikely because the narks are identi cal
and the services with which applicant intends to use the
mark are related to the goods listed in the cited
regi stration.

Responsive to the refusal to register, applicant
amended the recitation of services in the application to
read as follows: "repair and replacenment of proprietary
t el ecomuni cati on equi pnent nodul es.” Applicant argued
that, as reflected by this amendnent, applicant’s services
are not related to the goods set forth in the cited
registration closely enough for confusion to be |ikely.

The Exami ning Attorney was not persuaded by

! Reg. No. 2,188,210, issued on the Principal Register on
Septenber 8, 1998, to Grrus Logic, Inc., a California
cor poration.
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applicant's argunments, and the refusal to register under
Section 2(d) of the Act was made final in the second Ofice
Action. In support of her contention that the goods
specified in the registration are commercially related to
the services with which applicant intends to use the nark,
t he Exami ning Attorney nmade of record five third-party

regi strations wherein the goods listed include integrated
circuits, printed circuit boards and/or nodens, as well as
repair services for telecommunication equipnment. For
exanpl e, one registration lists "comunications interface
cards" and "nodens," in addition to "conmmunications

equi pnent installation, maintenance, and repair nanely,

t el ephones, conputer networks and transceivers..." The
next registration includes "nodens,” as well as "repair and
mai nt enance services for electronic conponents and

t el econmuni cati ons conponents and equi pnent; and repair and
mai nt enance servi ces for conmunications conponents and

equi pnent."” The third registration includes both
"integrated circuits” and "printed circuit boards,"” as well
as “installation, maintenance and repair services in the
field of telecomrunication equipnment.” Yet another lists
"conputer circuit boards, nodens, audio interface and

conversion boards and circuits,"” "network interface boards,

t el ephone and data transm ssion interface boards and



Ser No. 75/794, 637

circuits,” as well as "installation, maintenance and repair
of .telephone and tel ephone nmessagi ng systens, voicenai

and voi ce nessaging, electronic nmail, autonmated attendant,
interactive voice response, database access and processing,
video, multinmedia and fax processing systens.”" The fina
third-party registration made of record by the Exam ning
Attorney includes "installation and mai nt enance services in

the field of comruni cati ons network systens,"” as well as
"interface cards, printed circuit boards... and nodens."
Based on these third-party registrations, the
Exam ni ng Attorney argued that confusion is likely in the
case at hand because custoners for these goods and services
are used to seeing the sane entities use their marks on
integrated circuits, printed circuit boards and/ or nodens,
as well as in connection with repair services for
t el econmruni cati on equi prent.
In addition to maintaining the refusal based on the
i keli hood that confusion, the Exam ning Attorney al so nade
final the requirenent for applicant to anmend the recitation
of services by deleting the indefinite term"replacenent."
Applicant responded to the final refusal and fina
requi renment by anmending the application to recite its

services as "repair of proprietary fiber optic

t el ecomruni cati on equi pnent nodul es; installation of
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repl acenent proprietary fiber optic telecomrunication

equi pnent nodul es,™ and arguing that confusion is not

i kel y because the goods and services in question are
“dissimlar.” Applicant argued that its recitation of
services, as anmended, is limted to services in connection
with fiber optic tel ecomrunications equi pnment, which is

i nherently different fromthe goods identified in the cited
regi stration.

Appl i cant requested reconsi deration by the Exam ning
Attorney, but concurrently filed a Notice of Appeal. The
Board instituted the appeal, but suspended action on it and
remanded the application to the Exam ning Attorney for
reconsi deration.

Upon reconsi deration, the Exam ning Attorney accepted
applicant's anended recitation of services, but maintained
the refusal to register under Section 2(d) of the Act.
Additional third-party registrations were attached to her
Ofice Action in an effort to denonstrate the rel at edness
of registrant's integrated circuits, printed circuit boards
and nodens with and applicant's fiber optic
t el econmuni cati on equi pnment repair and installation
services. Four of these third-party registrations are
based on use in comrerce. The first two, owned by the sane

business, list "nodens... fiber optic cable... fiber optic
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connectors; integrated circuits"” and "nmai ntenance of

t el econmuni cati ons systens and tel ecomruni cati ons
networks." The next lists "printed circuit boards" and
"modens,” as well as "installation, assenbly and

mai nt enance and repair of data communi cations circuits...
and... fiber optic tel ecommunication equipnent.” The | ast
one includes "printed circuit boards"” and "nodens," in
addition to "installation, assenbly and mai nt enance and
repair of data comrunications circuits... and... fiber
optic tel econmuni cation equipnent.” This registration,
however, is owned by a German corporation and based on
Section 44 of the Act, rather than use in comrerce.

After declining to pass the application to publication
after reconsideration of it, the Exam ning Attorney then
returned the file to the Board for resunption of action on
t he appeal. Both applicant and the Exam ning Attorney
filed briefs, and applicant filed a reply brief. Applicant
did not request an oral hearing before the Board.

In the case of Inre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973), the predecessor to
our primary review ng court set out the factors to be
considered in determ ni ng whet her confusion is likely.
Chi ef anong these factors are the simlarity of the marks

and the simlarity of the goods or services as they are set
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forth in the application and the registration,

respectively. If the marks in question are identical, as
in the instant case, the rel ationship between the goods or
servi ces does not need to be as close in order to support a
finding that confusion is likely as would be the case if
there were differences between the marks. Antor, Inc. v.
Anctor Industries, Inc., 210 USPQ 70 (TTAB 1981).

In view of the identity of the marks, our inquiry
focuses on the rel ationship between the services recited in
the application and the goods set forth in the cited
registration. It is well settled that confusion may be
found likely to occur fromthe use of the sane or simlar
mar ks both for goods and for services involving those
goods. In re Hyper Shoppes (Chio) Inc., 837 F.2d 463, 6
UsP2d 1025 (Fed. Cir. 1988). The goods and services do
not have to be the same, or even directly conpetitive. Al
that is necessary in order to support a finding that
confusion is likely is that the goods and services be
related in some manner, or the conditions surrounding their
mar keti ng be such that they could be encountered by the
same purchasers under circunstances that could give rise to
the m staken belief that both the goods and the services
cone fromthe sane source. In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910 (TTAB 1978).
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Such is the case now before us. Wile the goods and
services are not identical, the third-party registrations
made of record by the Exam ning Attorney denonstrate that
ot her busi nesses have registered their marks for both sone
of the types of goods specified in the registration as well
as for services of the kind applicant intends to render
under the sane mark. As noted above, these third-party
regi strations include references to tel econmunications
equi pnent, including integrated circuits, printed circuit
boards and nodens, all listed in the cited registration,
and also to fiber optic tel ecommunication equi pment repair
and installation services. These registrations are
probative of the rel atedness of the goods at issue in this
case in that they show that other businesses in the field
have registered their own marks for both these goods and
t hese services, and thus that both may be expected to
emanate froma single source. Inre Albert Trostel & Sons
Co., 29 USPQ2d 1783 (TTAB 1983); In re Miucky Duck Co., 6
USPQd 1467 (TTAB 1988).

Applicant argues to the contrary, that the services
with which it intends to use the mark are rendered in
different trade channels to different, sophisticated,
customers, but these argunments are not supported with any

evidence. The channels of trade are not limted in either



Ser No. 75/794, 637

the registration or the application, nor is the Board
presented with evidence relating to this factor or to the
sophi stication of the purchasers of either the goods |isted
in the registration or the services recited in the
application. In any event, it is well settled that the
fact that purchasers are sophisticated or know edgeable in
a particular field does not necessarily nean that they are
sophi sticated or know edgeable with respect to trademarks,
or that they are sonehow i nmune from source confusion
caused by the use of the same or simlar marks in
connection with related goods or services. In re Deconbe,
9 USPQ2d 1812 (TTAB 1988). As noted above, the record
shows that other businesses have registered their marks for
bot h goods and services sinmlar to the ones in issue in
this case. Wile this fact does not necessarily establish
that the sane custoners purchase both, it does support the
concl usion that potential purchasers have a basis upon
which to understand that the use of one mark in connection
with both indicates a conmon source.

Simlarly unpersuasive is applicant’s argunent that
the services identified in the application are
“fundanentally different” fromthe goods set forth in the
cited registration, in that the services will be rendered

in the tel econmunications field, whereas the goods are used
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in the conputer field. As the Exam ning Attorney points
out, however, the goods listed in the registration include
“t el ephony devi ces, nanely, nodens, cable nodens, and
integrated services digital network interfaces.” |In any
event, it is not disputed that conputers play integra
roles in the rendering of teleconmunications services.

I n summary, confusion would be likely if applicant
were to use the mark it seeks to register because the nmark
is identical to the cited registered mark and the services
wi th which applicant intends to use it are commercially
related to the products listed in the cited registration.
Even if we were left with doubts regarding this concl usion,
any such doubts would have to be resol ved agai nst applicant
and in favor of the prior user and registrant. J & J Snack
Foods v. McDonald’ s Corp., 932 F.2d 1460, 18 USPQ@d 1889
(Fed. Cir. 1991).

DECI SI ON: The refusal to register under Section 2(d)

of the Lanham Act is affirned.

10



